UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT
UNI TED STATES OF AMERI CA
V. : 3: 99CR264( AHN)
LUKE JONES, ET AL.

RULI NG ON MOTI ON FOR VOLUNTARY RECUSAL

Def endant Luke Jones (“Jones”) has filed this notion for
voluntary recusal pursuant to 28 U S.C. 88 455(a), 455(b)(1),
and 144 [doc. # 1047]. Co-defendants Lance Jones, Leonard
Jones, Lyle Jones, and WIllie Nunley have adopted this notion
(collectively, “the novants”) [docs. # 1066, 1064, 1067,
1072] .

This court has previously considered two other notions
for voluntary recusal filed by Jones; both were denied in
separate rulings [docs. # 353, 673]. In the first notion
[doc. # 337], Jones contended that the court had denonstrated
a pattern of favoritismtoward the governnent and a bias
agai nst the defendants. |In the second notion [doc. # 630],1?
Jones asserted that the court’s statenents at the Decenber 15,
2000, sentencing hearing of David Nunley (“Nunley”), a co-

def endant and cooperating witness for the governnent, created

1 The second notion was styled as a “joint notion” on
behal f of Jones and co-defendant Lyle Jones.
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an objectively reasonable basis for questioning the Court’s
impartiality.

In this third nmotion for voluntary recusal, Jones
revisits the argunents raised in his second notion and now
contends that the court’s statenments and rulings at his own
sentenci ng hearing on October 24, 2001, call into question its
ability to conduct a fair trial. For the reasons discussed
bel ow, Defendant Jones’s third notion for voluntary recusal is
DENI ED

EACTS

I n November, 2000, this court presided over the drug
conspiracy trial of five defendants who were alleged to be
menbers of a crimnal organization that operated out of the
P. T. Barnum Housing Project in Bridgeport, Connecticut.

Al t hough Jones was not on trial at that tinme, a significant
anount of the government's evidence related to his |eadership
role and active participation in the drug conspiracy. Anopng

t hat evidence was the testinmony of Nunley, a co-defendant, who
had pl eaded guilty and entered into a cooperation agreenent
with the governnent.

During each day of the nonth-long trial, Jones’'s famly
and friends were present in the courtroom and frequently

di spl ayed their displeasure with the government's wi tnesses,



particul arly cooperating wi tnesses such as Nunl ey, by making

t hreat eni ng gestures and hostile remarks. In addition, these
spectators directed racial epithets such as “spic” and “Uncle
Toni at Assistant United States Attorney ("AUSA") Al ex

Her nandez, AUSA Alina Marquez, Drug Enforcenent Agent M I ton
Tyrell, and Detective Sanford Dowling of the Bridgeport Police

Departnent. See Transcript of Sentencing Hearing of David

Nunl ey (“Nunley Sentencing”) at 14; Transcript of Sentencing

Hearing of Luke Jones (“Jones Sentencing”) at 37-38. Based on

its daily observations during trial, the court concluded that
Jones’s famly and friends were creating a tense atnosphere in
the courtroomthat was intended to intimdate the governnment
and its witnesses. Nevertheless, all but one of the

def endants were convicted on all counts.

A. Sent enci ng Heari ng of David Nunley on Decenber 15, 2000

Thereafter, in connection with Nunley's sentencing on
Decenber 15, 2000, the governnment filed a notion for downward
departure pursuant to U. S.S.G 8 5K1.1 based on his
substantial assistance in the successful prosecution of the
five defendants tried in Novenmber, 2000. 1In crediting Nunley
with substantial assistance, the court based its decision to
grant the governnment’s notion on several factors, including

the fact that Nunley’s cooperation exposed himand his fanmly



to serious danger and a real threat of reprisal. Recognizing
the gravity of Nunley’'s decision to cooperate with the
governnment, the court heard statements from Nunley’'s famly
menbers in support of the government’s notion and remarked
that Nunley had a “wonderful, supportive famly” who

“deserve[d] a lot of credit for supporting [him.” See Nunley

Sent encing at 20-21. In doing so, the court further

recogni zed the “sharp contrast” in the courtroom behavi or of
the Nunley and Jones famlies: “The famly of the Jones
defendants are in total denial, and their conduct in this
courtroom during the course of that trial was the nopst
outrageous that |1've ever experienced in the 15 years that
|"ve sat on the bench . . . . [I]Jt’s significant . . . [that
the Jones famly] tal ked about their friends and rel atives
being railroaded . . . because it probably shows why the

[ Jones] defendants are so defiant." |d. at 20.2 The court

al so stated that it hoped Nunley s sentence could be reduced

further prior to his scheduled release date. See id. at 22-

2 |In fact, Lela Jones, the defendant’s sister, called
this court a “bastard” in open court at Jones’s sentencing
hearing. See Jones Sentencing at 33. After directing the
United States Attorney’'s Ofice to file the necessary
paperwork to conduct a hearing to determ ne whether she was in
contenpt of court, this court referred that matter to a
di fferent judge. Jones’s noving papers do not raise that
incident as a basis for the recusal notion.
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23.

B. Sent enci ng of Luke Jones on October 24, 2001

On Sept enber 20, 2000, Luke Jones pleaded guilty to the
charge of possession of a firearmby a convicted felon in
violation of Title 18, United States Code, 88 922(g)(1l) and
924(a)(1). At his sentencing hearing on October 24, 2001, the
governnment nmoved for an upward departure pursuant to U S. . S. G
8§ 4A1.3. Having reviewed Jones’s crimnal history in the
Presentence Report (“PSR’) and his docunented pattern of
returning to prison shortly after being released on parole,
this court commented: “So, clearly you |l earned nothing from
your prison experience, and perhaps, based on your record, you
enj oy being in prison because you certainly nmade every effort
to get back to prison by virtue of your crimnal record
foll owi ng your release on the mansl aughter charge. So that
record says to nme that the possibility that you woul d be a
recidivist or a repeat offender is very, very, very, very

hi gh.” Jones Sentencing at 32-33.

Furthernmore, in fashioning Jones’s sentence, the court
consi dered evidence adduced at other trials substantiating
t hat Jones had possessed a firearmin connection with the
fel ony of fense of narcotics trafficking: “Defendant was in a

car with others who have been involved in narcotics



trafficking, his name has come up countless tinmes in trial
testimony of cooperating witnesses and others, nam ng him as
one of mmjor persons involved in drug trafficking in P.T.
Barnum . . . he had in his possession [police] scanners, was
wearing a bulletproof vest, [and] was in the conpany of Lance
and Lonnie [Jones], who were involved in narcotics
trafficking.” [Id. at 25-26. Accordingly, the court granted
the governnment’s notion for upward departure and sentenced him
for a period of 120 nonths.
STANDARD

A district court is required to recuse itself pursuant to
28 U.S.C. 8 455(a) when its “inpartiality m ght reasonably be
questioned.” 28 U.S.C. § 455(a). Section 455(b) (1) mandates
recusal in specific circunstances when actual bias is shown.
See 28 U.S.C. 8 455(b)(1) (requiring judge to disqualify
hi msel f, anong ot her situations, when “he has a personal bias
or prejudice concerning a party, or personal know edge of

di sputed evidentiary facts concerning the proceeding”).?3

3 “Courts considering the substantive standards of 88§ 144
and 455(b) (1) have concluded that they are to be construed in
pari materia . . . [t]he analysis is the sanme under both
sections, that is, it |looks to extrajudicial conduct as the
basis for maki ng such a determ nati on, not conduct which
arises in a judicial context.” Apple v. Jewi sh Hosp. & Med.
Cntr., 829 F.2d 326, 333 (2d Cir. 1987)(internal citations
omtted).




Section 455(a) provides a broader ground for recusal than
either § 455(b)(1) or 8 144 because 8 455(a) nmandates
di squalification in situations involving not only actual bias

but al so the appearance of bias. Apple v. Jew sh Hosp. & Med.

Cntr., 829 F.2d 326, 333 (2d Cir. 1987)(internal citations
omtted).

The Second Circuit has articulated the foll owi ng standard
for recusal under 8§ 455(a): "Wuld a reasonabl e person,
knowi ng all the facts, conclude that the trial judge's
inpartiality could reasonably be questioned? O phrased
differently, would an objective, disinterested observer fully
informed of the underlying facts, entertain significant doubt

that justice would be done absent recusal?" United States v.

Bayl ess, 201 F.3d 116, 126 (2d Cir.) (quoting D anondstone V.

Macal uso, 148 F.3d 113, 120-21 (2d Cir. 1998)), cert. denied,

529 U.S. 1061 (2000). This inquiry is “to be determ ned not
by consi dering what a straw poll of the only partly infornmed
man-i n-the-street would show,] but by exam ning the record
facts and the |aw, and then deci ding whether a reasonabl e
person know ng and understanding all the relevant facts would
recuse the judge.” 1d. at 127 (internal quotation marks
omtted). It is inportant to renmenber that “[a] judge is as

much obliged not to recuse hinself when it is not called for



In re Drexel Burnham Lanbert

as he is obliged to when it is.

Inc., 861 F.2d 1307, 1312 (2d Cir. 1988), cert. denied sub

nom MIlken v. SEC, 490 U S. 1102 (1989).

Furthernore, “[ o]l pinions forned by the judge on the basis

of facts introduced or events occurring in the course of the

current proceedings, or of prior proceedings, do not

constitute a basis for a bias or partiality notion unless they
di spl ay a deep-seated favoritismor antagonismthat woul d make

fair judgnment inpossible.” Liteky v. United States, 510 U. S

540, 555 (1994) (enphasis added). In addition, “judicial
remarks during the course of a trial that are critical or

di sapproving of, or even hostile to, counsel, the parties, or
their cases, ordinarily do not support a bias or partiality

challenge.” 1d.; see also United States v. Coven, 662 F.2d

162, 168 (2d Cir. 1981) (holding that know edge acquired by
the judge while he perforns judicial duties does not

constitute grounds for disqualification), cert. denied, 456

U S. 916 (1982). As a general rule, the alleged bias nust
stem froman “extrajudicial source” — that is, the alleged
prejudi ce cannot derive solely fromthe court’s rulings or

statements fromthe bench. See Liteky, 510 U.S. at 555; see

also United States v. Grinnell Corp., 384 U S. 563, 583 (1966)

("[t]he alleged bias and prejudice to be disqualifying nust



stem from an extrajudicial source and result in an opinion on
the nerits on some basis other than what the judge |earned
fromhis participation in the case") (citation omtted).

DI SCUSSI ON

Jones sets forth three grounds for recusal. First, he
contends that the court’s remarks at the Nunley sentencing
heari ng, which contrasted the courtroom conduct of the Jones
and Nunley fam lies, denonstrates an inperm ssible personal
bi as agai nst Jones. Second, Jones asserts that the court’s
observati on about his pattern of returning to prison shortly
after being released on parole “[i]npli[es] that this court
has adj udi cated the defendant as guilty before trial.” Jones
Mem in Sup. of Mot. for Voluntary Recusal (“Jones Mem”) at
9. Third, he argues that the court’s consideration of
evidence fromother trials regarding Jones’ s involvenent in
narcotics trafficking indicates that it believes Jones “was
involved in a drug distribution ring before he has been tried
for such an offense.” 1d. at 8. None of these grounds
constitutes a sufficient basis for recusal under 28 U. S.C. 8§
455(a), 455(b)(1), or 144.

First, the court’s statements made at the Nunl ey and
Jones sentencing hearings do not constitute grounds for

di squalification because those comments do not manifest "deep-



seated favoritism or antagonismthat would make fair judgnent
i mpossi ble." Liteky, 510 U. S. at 555. Moreover, these
statenments were based entirely on observations made while
presi ding over crimnal proceedings involving, or relating to,
Jones or the novants. See id. |In fact, the court’s conmments
regardi ng the courtroom behavi or of Jones’'s famly and friends
were highly relevant to its ruling on the governnent's 8 5KI1.1
noti on seeking a sentence reduction for Nunley as a
cooperating witness. As noted by AUSA Hernandez, Jones’
famly and friends created a hostile, tense environnment that
permeat ed the courtroom when Nunley testified:

| know | made a point of putting information on the

record periodically, about the way the friends and

fam |y, the hangers-on, the people who used to ride

t he Jones gravy train, were making over here on this

side of the courtroom during the conduct of the

trial.

We were at the prosecution table over here,

subjected to cat calls, snickering, racial epithets

directed at Ms. Marquez, nyself, Special Agent

Tyrell and Detective Sanford Dow i ng.

M. Nunley had to sit there on the w tness stand,

facing this side of the courtroom while this parade

of hangers-on | eered, snickered and, you know,

really created what | thought was a very tense and

intimdating situation.

Nunl ey Sent encing at 13-14.

Nunl ey testified against former friends and fell ow drug

traffickers in front of a hostile crowd that was attenpting to
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intimdate him In deciding to grant the downward departure,
this court appropriately factored into its deci sion-making
process the adverse circunmstances that Nunley faced in the
courtroom

Second, the record provides factual support for the
court’s statenent regarding Jones’s propensity to return to
prison soon after being released. After serving nine years
for mansl aughter, Jones was released in May, 1994, only to
return to prison in May, 1995, after violating the terns of
parole. After being paroled again in August, 1996, Jones was

arrested at | east six other tines. See Jones Sentenci ng at

32. Unsurprisingly, Jones’s notion does not chall enge the
factual accuracy of the court’s statenents. Moreover, even if
the court's comments did reflect frustration with or

di sapproval of Jones, this would not be a sufficient ground
for recusal. Such coments are sinply “expressions of

i npati ence, dissatisfaction, annoyance, and even anger, that
are within the bounds of what inperfect nen and wonen, even
after having been confirned as federal judges, sonetinmes

display.” Liteky, 510 U.S. at 555-556; see In re J.P.

Li nahan, Inc., 138 F.2d 650, 654 (2d Cir. 1943) (“If the judge

did not formjudgnments of the actors in those court-house

dramas called trials, he could never render decisions.”)
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The cases cited by Jones in support of his notion involve
judicial conduct that bears little resenblance to the court’s

statements in the instant case. See United Sates v. Edwardo-

Franco, 885 F.2d 1002, 1005 (2d Cir. 1989) (judge's statenents
regarding all eged drug traffickers who were inm grants that

“t hey shoul d have stayed where they were” and that “[n]obody
tells themto come and get involved in cocaine”); United

States v. Antar, 53 F.3d 568, 573 (3d Cir. 1995) (judge’s

statenment that “[my object in this case from day one has
al ways been to get back to the public that which was taken
fromit as a result of the fraudulent activities of this
def endant and ot hers”).

Furthernore, there is no merit to Jones’s claimthat the
court’s statenments indicate it has decided that Jones is
guilty of the offenses charged in the governnment’s indictnent.
The question of a defendant’s guilt or innocence is not for
the court to decide, but will be determned by a jury. See

United States v. WIlson, 77 F.3d 105, 110 (5th Cir. 1996)

(affirmng the district court's refusal to recuse itself where
the court's comments concerned the defendant's guilt or

i nnocence, which is a matter to be decided by the jury, not by
the court).

Jones’s third and final argument for ascribing bias to
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this court is that when it fashioned his sentence, it

i mproperly consi dered evidence fromother trials to
substantiate his involvenent in drug trafficking and thereby
“adopted the view that the defendant was involved in a drug

distribution ring before he has been tried for such an

offense.” Jones Mem at 8. As discussed supra, however, it
is the jury, not the court, who ultimately will determ ne

Jones’s guilt or innocence. Mre inportant, it is established

law in this circuit that “all of the strict procedural

saf eguards and evidentiary limtations of a crimnal trial are
not required at sentencing,” so it is not “a denial of due
process for the trial judge, when determ ning sentence, to

rely on evidence given by w tnesses whomthe defendant could

nei ther confront nor cross-examne.” United States V.

Carnmona, 873 F.2d 569, 574 (2d Cir. 1989). The sentencing
court’s discretion is “largely unlimted either as to the kind
of information he nmay consider, or the source fromwhich it

may come.” United States v. Tucker, 404 U. S. 443, 446 (1972).

Thus, Jones’ third ground for noving for this court’s recusal

fails as a matter of | aw.
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CONCLUSI ON

For the reasons discussed, the notion for voluntary
recusal [doc. # 1047] is DEN ED
SO ORDERED t his day of August, 2002, at

Bri dgeport, Connecti cut.

Al an H. Nevas
United States District Judge
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